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Foreign loans to the Exhibition of Cubism and Abstract Art. These nineteen sculptures were 
refused entrance by customs examiners as works of art. The most controversial object was Boc- 
cioni’s striding figure shown in the center of the picture. It was lent by the State Gallery of 
Modern Art in Milan. 
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The United States Government and Abstract Art 


In assembling the current exhibition of cubism and abstract art the Museum 
of Modern Art borrowed from European collectors and museums fifty-nine paint- 
ings and nineteen sculptures. When these objects arrived in this country the 
Museum sought to enter them as works of art under Paragraph 1807 of the United 
States Customs Tariff. This Paragraph provides for the importation of original 
paintings and sculpture as works of art duty free. It does not attempt to define a 
work of art other than to limit sculpture to the original and two replicas made by 
the artist and to exclude articles of utility or for industrial use. 

All of the abstract paintings borrowed for the exhibition were entered without 
difficulty under Paragraph 1807 but the nineteen sculptures were refused. These 
sculptures were all original as defined by the Paragraph. They were simply not 
considered to be works of art by the customs examiners. The Museum was in- 
formed that since the sculptures could not be accepted free of duty as works 
of art, they could be entered under whichever Tariff paragraph covered the ma- 
terial they were made of, but that a duty would be based upon their declared 
value. The duty in such a case would be prohibitive since the owners had natu- 
rally declared their values as works of art and not as raw material. Or the Mu- 
seum might enter them under Paragraph 1809 which permitted educational 
institutions to import for exhibition in a fixed place various manufactures, pro- 
vided a bond be given. 

These difficulties were not new to the Museum. Many objects in its exhibition 
of African Negro Art had been refused free entrance because it was impossible 
to prove that certain sculptures were not more than second replicas, or because 
the artist’s signature could not be produced, or because no date of manufacture 
could be found, or because ancient bells, drums, spoons, necklaces, fans, stools 
and head rests were considered by the examiners to be objects of utility and not 
works of art. As a result the Museum was forced to give bond, the premium on 
which amounted to $700. 

In the present instance, however, all Tariff requirements could be fulfilled. 
The sculptures were refused free entrance only because, in the examiners’ 
estimation, they did not appear to be works of art. Of course the Museum has 
made no claim as to the esthetic merits of the objects in question. [ts position 
was only that the objects were created as works of art, and that it intended to 
exhibit them as such. On this ground it appealed to the examiners to pass the 
sculptures. But the examiners declared themselves unable to do this because of 
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a Treasury Decision of 1916, which interpreted a work of art in sculpture un- 
der Paragraph 1807 as being limited to “imitations of natural objects, chiefly of 
the human form .. . in their true proportion of length, breadth and thickness.” 
This interpretation automatically excluded the nineteen sculptures which were 
all more or less abstract and not imitations of natural objects. 

The Museum finds itself in the unfortunate position of having the material of 
its exhibitions regulated by the esthetic dicta of the United States Customs 
Court. The customs examiners find themselves in an equally embarrassing posi- 
tion of deciding what is and what is not art under an inadequate legal definition. 
The result is a general confusion in which not even so noteworthy a court deci- 
sion as that which admitted Brancusi’s abstract Bird in Space in 1928 can suc- 
ceed in establishing a precedent by which the customs examiners can admit in 
1936 sculptures such as the figure by Boccioni which is much less abstract than 
Brancusi’s Bird; indeed so nearly an imitation of the human form as to recall 
the Victory of Samothrace. 

It is remarkable that in refusing free entrance to the Museum’s sculptures 
the customs examiners referred to the earlier decision of 1916 in spite of the 
following excerpt from Judge Waite’s decision of 1928:° 


“The decision [that works of art as defined in paragraph 1807 refer to 
imitations of natural objects ] was handed down in 1916. In the meanwhile 
there has been developing a so-called new school of art, whose exponents 
attempt to portray abstract ideas rather than to imitate natural objects, 
whether or not we are in sympathy with these newer ideas and the schools 
which represent them, we think the fact of their existence and their influ- 
ence upon the art world as recognized by the courts must be considered. 

“The object (Brancusi’s Bird) now under consideration is shown to be 
for purely ornamental purposes, its use being the same as that of any piece 
of sculpture of the old masters. It is beautiful and symmetrical in outline, 
and while some difficulty might be encountered in associating it with a bird, 
it is nevertheless pleasing to look at and highly ornamental, and as we hold 
under the evidence that it is the original production of a professional sculp- 
tor and is in fact a piece of sculpture and a work of art according to the 
authorities above referred to, we sustain the protest and find that it is en- 
titled to free entry under paragraph 1704 Supra. (Paragraph 1807 of the 
1930 tariff. ) Let judgment be entered accordingly.” 


In 1926 when Edward Steichen attempted to import Brancusi’s bronze Bird in 
Space, the customs examiners decided it was not a work of art, and declared it 


*T. D. 36309. 

*Umberto Boccioni, Unique forms of continuity in space, loaned to the current exhibition by the State 
Gallery of Modern Art, Milan. 

*T. D. 43063. 
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Braque, Oval Still Life. Oil, 1914. Gift of Advisory Committee. 

















dutiable as a piece of bronze under the Tariff Act of 1922 which placed a 40% 
duty on “articles and wares not especially provided for... and composed wholly 
or in chief part of copper, brass, pewter, steel or other metal.” Other Brancusi 
sculptures entered at that time were also declared dutiable on the same ground 
and the total tax amounted to $4,000 on material which if it were sold on the 
basis of its imposed declaration as ““wares” would be worth only a few hundred 
dollars. The tax was so obviously unjust that Mr. Steichen decided to contest it. 
Mrs. Harry Payne Whitney retained Charles J. Lane as attorney for Brancusi. 
When the case came up in the United States Customs Court the issue was whether 
the Bird was art or merely bronze in an arbitrary shape. 

The Government secured members of the National Academy and of the Na- 
tional Sculpture Society as its advisers and witnesses who stated that the Bird 
was not a work of art nor sculpture. Chief witnesses for Brancusi were Edward 
Steichen, Jacob Epstein, Frank Crowninshield, Henry McBride, William H. Fox 
of the Brooklyn Museum, and Forbes Watson. The contention of the Govern- 
ment was the same then as that which now makes it impossible for the Museum 
to import the nineteen abstract sculptures as works of art; namely, that it was 
not an imitation of a natural object in its true proportion of length, breadth and 
thickness, or of length and breadth only. 

The witnesses for the Defense hoped, however, to clarify the question by a 
more adequate definition of art and to set up a precedent which might guide fu- 
ture customs entries. Forbes Watson explained to the Court that possibly art could 
not be defined in terms of length, breadth and thickness. Jacob Epstein sub- 
mitted to the Court as a comparable abstraction a stone “hawk,” a piece of 
Egyptian sculpture of 3,000 B.C. Other witnesses explained that it was not an 
exact image of a bird but the spirit of a bird, or the spirit of flight, which Bran- 
cusi had attempted to convey in his sculpture. The decision handed down was 
favorable to Brancusi and the Bird in Space was admitted free as a work of art 
in 1928 after more than a year of costly legal proceedings. 

But the hopes of the Defense were not realized: it is as difficult today to bring 
in abstract sculpture as it was in 1926. The Treasury Decision of 1916 is still 
the precedent that guides the customs examiners. And the Government of the 
United States continues to impose upon museums a court decision of what con- 
stitutes a work of art. 

The President of the Museum of Modern Art has written to eighty museums 
asking their support in an effort to have the existing law clarified or amended so 
that further such controversies may be avoided. The replies which have been 
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received show a marked interest in the question and promise full cooperation. 
The fundamental issue which interests the Museum and all similar institutions 
is whether the government shall determine by law what is art. The Museum of 
Modern Art refuses to accept the esthetic judgment of any agency of the gov- 
ernment. It seeks for itself and for other museums the right to import objects 
without the wholly needless delay and expense involved in such judgment. To 
that end the Trustees have authorized the preparation of an amendment to the 
present Tariff Law to be introduced in Congress. The amendment would make 
it possible for the Museum of Modern Art and similar institutions to import 
objects for exhibition purposes duty free. 
Meanwhile, the nineteen sculptures, refused free entrance as works of art, 
remain in the Museum under bond. 
T. D. M. 


Catalog numbers of the objects which were refused entrance as works of art are 
listed below. Most of them are illustrated in the exhibition catalog: Arp 10; Giaco- 
metti 83, 86, 87; Laurens 126, 127, 128; Vantongerloo 268, 270, 271; Duchamp-Villon 
62, 63, 64; Gonzales 93; Boccioni 14, 15; Moore 187; Nicholson 188a; Miro 170. 


Four Important Acquisitions 


The Museum takes pleasure in announcing four important additions to the 
permanent collection, all of which are included in the present exhibition. The 
acquisition of three fine paintings—the works of Braque, Juan Gris, and Léger 
—has been made possible through a fund raised by the Advisory Committee from 
among its own members. This trio has been supplemented by a large Picasso, 
the gift of Mr. Walter P. Chrysler, Jr., a member of the same Committee. 

The Museum is fortunate in obtaining such important and representative 
examples of the four painters who are essential to any survey of the contempo- 
rary field. The “Oval Still Life” of Braque and the “Composition” of Juan Gris, 
which date from 1914 are completely realized demonstrations of the structural 
movement which has dominated the 20th Century. They are from the same year 
as the beautiful Picasso “Green Still Life” (1914) already the property of the 
Museum. In each we find an arrangement of objects flat on a plane in lieu of 
perspective, and a constant breaking and tilting of the planes of the objects. The 
Léger is later, 1920; the planes give way to cylinders, and the color orchestration 
is harsher and more vibrant. The Picasso “Studio,” 1928, is from another world 
completely; there is no longer a sense of struggle, no more searching in these 
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broad flat color-areas. It is the final harmony, the complete mastery, that can in 
an instant organize the broadest canvas; the consummate genius of modern art 
discloses here no hint that it will ever totter and run flat. 

G. L. K. M. 





Juan Gris, Composition. Oil, c. 1914. Gift of Leger, Breakfast. Oil, c. 1920. Gift of the 
the Advisory Committee. Advisory Committee. 


Symposium on Abstract Art 


The American Artists Congress has engaged the Museum for a symposium 
on abstract art to be held on Friday evening, April 10th, at 8:30 P. M. The 
symposium is open to the public. Admission $1.00. Seating capacity 150. No 
tickets sold at door. Reservations may be made at the Museum. Speakers will 
be Stuart Davis, Leon Kroll, Meyer Schapiro, and others. Discussion from 
the floor. 


Erratum: The last line on the cover of the January Bulletin should read: 


4 Volume 3 January 1936. 

































































